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Lear 8ir;

ion of this depart nx\on the
as follows: ‘\\ AN

Thers has heretoforg been presented to your
of co 11 apers relative to the application of
ado 4 Wine and Beer Retaller's

t 1n\;1 Paso, Texas. :

'Ittar ; a:;:ot g:urt gagh:sauadtanngé
action o ounty ge,

nnd gg\uhiﬂg’ District Court reversed ths ore
der of t unty Judge, the deoision of the Dise
trict Court vas appesaled to the Court of Civil
Appeals, and according to our information from
Mr. Guinn, the County Attorney at El Paso, ths
iouzi of Civil Appeals dlsmissed the appeal in
Pprile

"It vas agreed by all parties concerned, in-

cluding the District Judge of El Paso, that the
application of Martin Abogado would be held in
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suspenss, pending appellate action, and that the
applicant would be permitted to sell beor during
the pendency of appeal,

"The 48th legislature enasted 3enate Bill XNo,
117 vith sufficient lugzort to give it .ncrgonoy
status, and it Lecame law vith the Covernor's sig-
nature on May 1A, 1543, This B1ll carried in S¢0-
tion 14§ thereof & provision enacting in the law
a nev Jection ¥3-B, reading as follovst

“!When the terms “oitiszen of Texas” and "citi-
zen of this state”™ are used in this Aot, they shall
mean not only ¢ltizenship in Texas, as rsquired by
this Aot, but shall also require ditisenship in
the United 3tates.!

"The fssue in the Martin Abogado case uas
vhother an slien could obtain a licease to aell
beer. Since any question about this matter is novw
moot, we ahould like to have your opinion in rese
ponse to the following questions:

"1, Would the Board be authorized to apply
the qualifications of new lav to thes pending ap-
plication of Martin Abogado, and to reject it now
on the grounds that an alien is not qualified as
a natter of loiv %o hold & license?

"2, V¥ould the Board novw have the legal au-
thority to cancel licenses held by aliens in El
Pasoc County, heretofore 1ssued under the orders of
the County or District Court, but which licenses
:111 no;.ezpira under thelr own terms for some time

o ¢one

Generally speaking 3enate Bill Ko, 117, Aocts of the
58th legislature, Regular 3ession, 1933, is 8 ¢ ohensive
Act amending many provisions of the Texas Liquor Control Ast,
Seoction 43-3 which 1s quoted above in your letter is & nev sec-
tion sdded to ths Act. Secticn 26 of said 3enate BLll Mo, 117
reads in part as follovs:

"That ths repeal or amendment of any 3ection
or any portion of a 3ection of the Texas Liquor
Coatrol Act by the enactment of this Aot shall not
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affect or impair aany aat done, or right vested or
acorusd, or any proceeding, suit, or prosecution
had or commenced in any cause before such repeal
or amendment shall take sffect; but every such

aot done, or right vested or scorued, or proceed-~
ing, sulit, or prosecution had or commenced shall
remain in full force and effect to all intents

as if such 3ection, or part therscf, so repsaled
or amended had remained in force, except that
vhere the couras of practice of procedurs for en-
forcement of sueh right, or the ncnﬂucti:tlor

such procseding, suit, or prosecuticn s be
ochanged, the seme -hnil be sonducted as near as
may be sgcordance with this Act. No offenses
comaitted and no liability, penslty, or forfeiture,
sither oivil or criminal, incurred prior to the
time when any Section or part thereof shall be re¢-
pealad or amendsd by this Act, shall be discharged
or affected by such repeal or amencmenti; but prose-
gution and suits for such offenses, liabllities,
penalties or forfeitures, shzll be instituted and
proceaded with '‘n all respects as 1f prior statute,
or part thereof, had not been reopealed or amend-
ed, except that where the mcde of procedurs or
matters of practice have been changed by this Aot,
the procedure had after this Act shall have taken
effect in such prosecution or suit shall be, &3
far as practiocable, in accordance with this Act,"

Avticle 667-5, Vernon's Annotated Penal Cods, pro-

vides in part:

“Any person desiring a license &s manufac-
turer, distributor, or retail dsaler may in vagss-
tion or in termtime file & petition with the Coun-
ty Judge of the County in which the applicant Gs-
sires t0 engage in such business vhich petition
shall state as follovs:

S1f a manufasturers

. "(1) %That he is & lav abiding, taxpaying
citizen of this 3tate, over tventy-one (21) years
of age; that he has been & resident of the county
wherein such license is sought for a periocd of
more than one year next preceding the filing of
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such petiticn; and that he has not deen conviste
sd of & felony within two (2) years immediately
preceding the filing of such petition.

“If & retell dealer:

*(1) The samwe information required of & manu-
faoturer. :

* @ -.. )
Subseotion 16 of Article 666-15, Yernoa's Aanotated
Civil Statutes, provides in part:

"The Board is authorised to issus Wine and
Bear Retailer's Peraits. The holders of such per«
mits shall be suthorisged to ssll for consumption
on or Off the premises where sold, but not for
resals, vinous and malt beverages sontaining al-
cbhdl in excess of ons-half of one per cent by
volume and not more than fourteen (14) per cent
of &lochol by volums, All such permits shall be
applied for snd iasued, unless denied, and fees
paid upon ths same procedure and in the sane »an-
ner and upon the same faots and under the sanme
sircunstances, and Dr the same duration of time,
and shall be rensvable in the sans manner, as re-
Quired and provided to govern applisation for an -
issuance of Retall Beer Dealer's Licenses under
Artigle 1I of this Act, and shall be subject to
cancellation or sus ion for any of the reasons
that a Retall Beer lear's License may be can-
celled or suspended, and upon the same progedurs.
Ths holders of ¥Wine and Beer Retailer's Peraits
shall also be subject to all provisicons of Section
22, Article 11 of this Act, All sleoholic dbever-
ages which the holders of susch permits are authore
ized to sell may be sold with same restirio-
tions as provided in Article II1 governing the sale
of beer, &s to prohibited hours,; local restric~
tions, age of smployees, installation or mainte-
nance of barriers or bdblinds in openings or doors,



Honoradle Bert FPord, page 5

ohibition of the use of the word 'saloon'! in
he signs or advertising, and subject to the same
restrictions upon sonsumption of wine as provided
for beer in the case of Retail Beer Dealers in
Seotion 15 of Article IX of this Act. For the
violation of any applicadles provisions of Article
II, the holders of such permits shall de liable for
penalties provided in icle II; for the viola-
tion of any other provisions of 8 Act the hold-
srs of such permits shall de sudject to penalties
provided in Article I of this Act,

L "
*» 9.0 0

A0 It 1s atated in American Jurisprudence, Volume 2, at
t

z "A statute which arbitrarily prohibits alliens
from engeging in ordinary kinds of business is un-
sonstitutional. Hovever, diserimination against
allsns in the granting of a liocense to maintain a
vusiness which, though lawful, is sudbject to abuse
and likely to beoome injurious to the community,
13 based upon a lawful alative olasaification
since it is not unreas le to suppose that the
foreign born, whose allegiance is first to thelir
c¥n country, snd vhose ideals of governmental
environment and ¢ontrol have besn engendered and
formed under entirely different regimes and poli-
tioal aystems, have not the same inspiration for
the pudblic vesl, and are not as well disposed to-
vard the United 3tates a&s those vho, by eitizen-
ship, are & part of the government itself, Thus,
there is no Questicn but that a state's denial, to
persons pnot oitisens of the United 3tates, of the
right to obtain lidenses to sell intoxicating
liquors is not an unlawful disorimination sgainst
aliens or an abridgment of their rights vwithin

the prohibition of the Fourteenth Amendment of the
Pederal Constitution.

¥e quote from A, L. R, Volune 39._pl¢p 348, as follows:

“There is no question dbut that a state's
denial to persons not citizens of the United States
of the right to cbtain llicenses to sell) intoxioating
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liquors, is not an unlavful discriminstion againat
aliens, or an abridgment of their rights witiin
the prohibition of the 14th Amendment of the Fed~
eral Constitution, Trageser v, Gray {1890) 73 Md.
250, 9 L.R.A, 780, 25 Am. Bt. Ro& 587, 20 Atl,
gOSi Bloomfield v. State (1512) Ohio 8t. 253
1 Laa, ¥.8.) 726, 99 H.B. 309, Ann. Cas, 191i3D,

"As steted in the !rufpuor Case (Md.) supra,
no one ¢an claim as & right any pover vhatever

to sell intoxiocating liquors, and the valldity of
the exeroise DY & state of its police pover in
regulating their sale do:s not, in the lsast de-
gree, depend on any guestion as to the presence

or absence of discrimination for or against parti-
cular pereons, or classes of persons, and the leg-
1slature may lavfully grant the right to sell to
& certain class and withhold it from others.

"The gonstitutionality of a statuts requir-
ing the holder of & liquor license to be 2 citizen
of the United 3tates vas unquestioned in Trimble's
license (1909) A1 Pa. Super. Ct. 370, where &
liquor license was revoked upon the ground that
the holder vas an alien, :

It is stated in the Trimble case, supra, “In Hoy's
License, 3 Montg, Co. Li. 188, it was held that the holder of
a liquor license must bDe a citizen of the United States, and
that when such lidense is fuproperly granted to one not a citi-
zen, such ligense upon application will be revoked.”

Hovever, the licenss in the above mentiioned cases
vere granted to the aliens invoived ¥hereithe statute expresa~
1y provided in part: “lLicenses shall ouly be granted to sitil-
zens of the United States.”

With refersnce to your first question as heretofore
stated, we assume that the person mentioned thsrein does not
now have a liocenss and is making sn application for a license
at this time, In viev of the forsgoing authorities, it is our
apinion that &n slien cannot qual and redeive & 11ccnsc un-
der the Texas lLiquor Control Act. Therefore, vwe respectfully
Ansver your first question in the arffirmative.
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In view of Section 26 of Senate Bill No. 117, supra,
we snsver your sseond question in the negative. Hovever, when
the licenses in Question expirs the holdars of such licenses
vho are aliens would havs no right to rensv ths same.

Yours very truly
ATTORNEY GENERAL OF TEXAS

ANl e

Ardell Williams
Assiatant
AW idb
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